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the estate of the deceased borrower, in-
cluding the value of any security or EO 
property. 

(h) Special servicing of deceased EO 
borrower cases. If the EO loan is se-
cured, all paragraphs in this section 
will be followed. If the EO loan is unse-
cured, paragraphs (a), (b), (c), (d), and 
(e) of this section will be followed 
along with the following requirements. 

(1) An individual who is liable for the 
indebtedness of the deceased borrower 
and wishes to continue with the EO 
debt and the EO property, may do so in 
accordance with paragraph (g)(1) of 
this section. 

(2) A surviving member of the de-
ceased borrower’s family, a joint oper-
ator with the deceased borrower, a rel-
ative, or other individual who is not 
liable for the EO debt who desires to 
continue with the farming or other op-
eration may do so in accordance with 
paragraph (g)(2) of this section. This 
individual must execute a loan agree-
ment in addition to the assumption 
agreement and secure the EO debt with 
a lien on the remaining EO property 
when title to the property is vested in 
the individual and the County Super-
visor determines that security is nec-
essary to protect the interests of the 
deceased borrower’s family or the 
Agency. 

(3) If no individual listed in para-
graphs (h) (1) and (2) of this section 
wishes to continue, but a member of 
the borrower’s family turns over to the 
Agency the EO property in which the 
estate has an interest and which is not 
essential for minimum family living 
needs, the County Supervisor will take 
possession of EO property and sell it in 
accordance with § 1962.42 of this Sub-
part. If this cannot be done, or if real 
property is involved, the case will be 
referred to OGC. If the property is sold, 
notice will be delivered to any of the 
borrower’s heirs who are in possession 
of the property and to any adminis-
trator or executor of the borrower’s es-
tate. 

[50 FR 45783, Nov. 1, 1985, as amended at 51 
FR 4140, Feb. 3, 1986; 51 FR 45439, Dec. 18, 
1986; 56 FR 15826, Apr. 18, 1991; 61 FR 35931, 
July 9, 1996; 62 FR 10158, Mar. 5, 1997; 68 FR 
7701, Feb. 18, 2003] 

§ 1962.47 Bankruptcy and insolvency. 

(a) Borrower files bankruptcy. When 
the Agency becomes aware that a Farm 
Loan Programs borrower has filed for 
protection under Title 11 of the United 
States Code (bankruptcy), the borrower 
and the borrower’s attorney, if any, 
will be notified in writing of the bor-
rower’s remaining servicing options. 

(1) If the borrower wishes to apply for 
servicing options remaining, the bor-
rower, or the borrower’s attorney on 
behalf of the borrower, must sign and 
return the appropriate response form, 
or similar written request for serv-
icing, and any forms or information as 
requested by the Agency, within 60 
days from the date the borrower or the 
borrower’s attorney received the notifi-
cation, or the time remaining from a 
previous notification that was sus-
pended when the borrower filed bank-
ruptcy, whichever is greater. 

(2) The Agency will consider a re-
quest for servicing options to be an ac-
knowledgment that the Agency will 
not be interfering with any rights or 
protections under the Bankruptcy Code 
and its automatic stay provisions. 

(3) The Agency’s processing of any re-
quest for servicing may include consid-
eration of primary and preservation 
loan servicing options, notification of 
the Agency’s decision on the request or 
application for servicing, mediation, 
and holding of any meetings or appeals 
requested by the borrower. 

(4) If court approval is required for 
the borrower to exercise these serv-
icing rights, it will be the borrower or 
the borrower’s attorney’s responsi-
bility to obtain that approval. 

(5) If a plan is confirmed before serv-
icing and any appeal is completed 
under 7 CFR part 11, the Agency will 
complete the servicing or appeals proc-
ess and may consent to a post-con-
firmation modification of the plan if it 
is consistent with the Bankruptcy Code 
and 7 CFR part 1951, subpart S, as ap-
propriate. 

(6) In chapter 7 cases, the Agency will 
not provide primary loan servicing to a 
borrower discharged in bankruptcy un-
less the borrower reaffirms the entire 
Agency debt. If the chapter 7 debtor ob-
tains the permission of the court and 
reaffirms the debt, the loan servicing 
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application will be processed in accord-
ance with 7 CFR part 1951, subpart S. If 
the borrower reaffirms the Agency debt 
in order to be considered for restruc-
turing but is later denied restruc-
turing, the borrower may revoke the 
reaffirmation subject to the provisions 
of the Bankruptcy Code. No reaffirma-
tion is necessary for any discharged 
chapter 7 borrower to be eligible for 
preservation loan servicing in accord-
ance with 7 CFR part 1951, subpart S. 

(b) Borrower defaults on plan or bank-
ruptcy is dismissed—(1) 90 days past due 
on a reorganization plan while still under 
court jurisdiction.(i) If allowed by the 
Bankruptcy Code or court, the bor-
rower and the borrower’s attorney, if 
any, will be notified of any remaining 
servicing options under 7 CFR part 
1951, subpart S, that were not ex-
hausted prior to filing bankruptcy or 
during the bankruptcy proceedings ac-
cording to paragraph (a) of this sec-
tion. 

(ii) No notices will be sent if the ac-
count was previously accelerated, such 
action is inconsistent with the provi-
sions of the confirmed bankruptcy plan 
or the Bankruptcy Code, or the case 
has been referred to the Department of 
Justice. 

(iii) If a borrower operating under a 
confirmed bankruptcy plan desires to 
apply for loan servicing and qualifies 
for servicing under 7 CFR part 1951, 
subpart S, the borrower must also com-
ply with Bankruptcy Code rules and re-
quirements concerning modification of 
the plan. 

(2) Bankruptcy is dismissed without a 
confirmed plan. If the borrower’s bank-
ruptcy is dismissed without a con-
firmed plan, and the borrower is in de-
fault on Farm Loan Programs loans, 
the borrower’s account will be liq-
uidated after all remaining servicing 
options under 7 CFR part 1951, subpart 
S are exhausted. The borrower will be 
notified of any servicing options re-
maining according to 7 CFR part 1951, 
subpart S. Notwithstanding the pre-
vious sentence, no notices will be sent 
if the account was previously acceler-
ated, the Agency is advised that such 
an act is inconsistent with the con-
firmed bankruptcy plan or the Bank-
ruptcy Code, or the account has been 
referred to the Department of Justice. 

(3) Bankruptcy is dismissed after a con-
firmed reorganization plan. If a bank-
ruptcy is dismissed after a reorganiza-
tion plan was confirmed, the account 
will be serviced as follows: 

(i) If the borrower has substantially 
complied with the plan, but later de-
faults for reasons beyond the bor-
rower’s control, (see 7 CFR 1951.909(c)), 
the borrower will be notified of loan 
servicing in accordance with 7 CFR 
1951.907. No notices will be sent if the 
account was previously accelerated; 
such action is inconsistent with the 
provisions of the confirmed bankruptcy 
plan or the Bankruptcy Code; or the 
case has been referred to the Depart-
ment of Justice. 

(ii) If the borrower failed to make 
one full payment under the plan, or did 
not comply with the plan for reasons 
not beyond the borrower’s control, the 
borrower will be serviced according to 
paragraph (b)(2) of this section. 

(c) Servicing of bankruptcy loans after 
the case is closed. In chapter 11, 12, or 13 
cases after the case is closed and the 
discharge order is issued by the court, 
if the borrower becomes delinquent 
after performing as agreed under the 
plan, the borrower will be sent a notice 
explaining the loan servicing options 
available under 7 CFR part 1951, sub-
part S. The borrower’s attorney of 
record will be sent a courtesy copy if 
the bankruptcy has not been closed for 
at least 2 years. No notices will be sent 
if the account has been accelerated, 
such act is inconsistent with the provi-
sions of a confirmed bankruptcy plan 
or other provisions of the Bankruptcy 
Code, or the account has been referred 
to the Department of Justice. 

(d) Liquidation. The account will be 
liquidated after obtaining any nec-
essary relief, if required, from the 
automatic stay. In chapter 7 cases 
after discharge, the account can be liq-
uidated if the debt has not been re-
affirmed and the property is no longer 
part of the estate. Liquidation can pro-
ceed prior to discharge if allowed by 
the court. 

(1) If the borrower or borrower’s at-
torney was not previously notified of 
any remaining servicing options avail-
able under 7 CFR part 1951, subpart S 
before or during the course of the 
bankruptcy proceedings, the borrower 
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and the borrower’s attorney will be 
sent the notices referenced in para-
graph (c) of this section prior to liqui-
dating any security property. 

(2) If the borrower or the borrower’s 
attorney had been previously notified 
of loan servicing options remaining, 
the account will be liquidated. 

[63 FR 29341, May 29, 1998] 

§ 1962.48 [Reserved] 

§ 1962.49 Civil and criminal cases. 
All cases in which court actions to 

effect collection or to enforce FmHA or 
its successor agency under Public Law 
103–354 rights are recommended, as well 
as actions relating to apparent viola-
tions of Federal criminal statutes, will 
be handled under this section. 

(a) Criminal action. When facts or cir-
cumstances indicate that criminal vio-
lations may have been committed by 
an applicant, a borrower, or third party 
purchaser, the State Director will refer 
the case to the appropriate Regional 
Inspector General for Investigations, 
Office of Inspector General (OIG), 
USDA, in accordance with FmHA or its 
successor agency under Public Law 103– 
354 Instruction 2012–B (available in any 
FmHA or its successor agency under 
Public Law 103–354 office) for criminal 
investigation. Any questions as to 
whether a matter should be referred 
will be resolved through consultation 
with OIG for Investigations and the 
State Director and confirmed in writ-
ing. In order to assure protection of the 
financial and other interest of the gov-
ernment, a duplicate of the notifica-
tion will be sent to the Office of Gen-
eral Counsel (OGC). After OIG has ac-
cepted any matter for investigation, 
FmHA or its successor agency under 
Public Law 103–354 staff must coordi-
nate with OIG in advance regarding 
any administrative action on the mat-
ter/borrower other than routine serv-
icing actions on existing loans. Cases 
requiring further action by OGC will be 
handled in accordance with paragraph 
(c) of this section. 

(b) Civil action. Court action or other 
judicial process will be recommended 
to OGC when all other reasonable and 
proper efforts and methods to obtain 
payment, to remove other defaults, and 
to protect FmHA or its successor agen-

cy under Public Law 103–354’s property/ 
financial interests have been ex-
hausted. However, if an emergency sit-
uation exists or criminal action is to 
be recommended, the case will be sub-
mitted to OGC without taking the ac-
tion necessary to report the informa-
tion required by Part II of Form FmHA 
or its successor agency under Public 
Law 103–354 455–22, ‘‘Information for 
Litigation.’’ This is because delay in 
submitting cases in emergency situa-
tions may affect the financial interests 
of FmHA or its successor agency under 
Public Law 103–354 and collection ef-
forts may adversely affect the criminal 
investigation and/or criminal prosecu-
tion. 

(1) Civil action will be recommended 
when one or more of the following con-
ditions exists: 

(i) There is a need to repossess secu-
rity or EO property or to foreclose a 
lien and such action cannot be accom-
plished by other means authorized in 
this subpart. 

(ii) There is a need for filing claims 
against third parties because of a con-
version of security or other action. 

(iii) Payment due on debts are not 
made in accordance with the bor-
rower’s ability to pay, and the bor-
rower has assets or income from which 
collection can be made. 

(iv) The borrower has progressed to 
the point that credit can be obtained 
from other sources, has agreed in the 
note or other instrument to do so, but 
refuses to comply with that agreement. 

(v) FmHA or its successor agency 
under Public Law 103–354 or its security 
becomes involved in court action 
through foreclosure by a third-party 
lienholder or through some other ac-
tion. 

(vi) Other conditions exist which in-
dicate that court action may be nec-
essary to protect FmHA or its suc-
cessor agency under Public Law 103– 
354’s interests. 

(2) Claims of less than $600 principal 
will not be referred to OGC for court 
action unless: 

(i) A statement of facts is submitted 
as to the exact manner in which the in-
terest of FmHA or its successor agency 
under Public Law 103–354, other than 
recovery of the amount involved, would 
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